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B E THNEGMAE ERARAGNMIARF RB) BXRFRBFEFAL
ARBFEATHB AN R 2 AL HZ. REHEXEFRAREF T EN L NANE
WHE, A—T. CRBEMAGE LR MESETRENHEFBANES, 2T
FRCENER"ERENBRER R MET R L2 WAL, FA 2RI FREKRNKU
BMERAAZCWEFRF U N R LH EZENRARFHFRG LT AR, REWER
ANABERRFPEERR EHANT MG EXRFPHSH D20, LHET BRERNAN
FEFBTERRFER, XMABNEEEENHEIE, T EFEX T RGPV 0 HAE
R RBEATIR 0, R AT & M R AL o B F R

XN NELAE MAEERY REHE HAZRTFR SHxT

E1

15 2T W AN A A R LTI T 9 AT O B RE T R Aol AR S A R R A 6
S Al e 1 3 g B A G 9 B0 IR A5 SRR A N BB R RE R B R A BT
VMBI E 52 Ak T ARAT B 2 B9 AR . TF 2 O M5 8 i e A T A M B L 2 Y
G, T B P R AT B8 1 T A KU, DL 28 2 2 SR 10 R ol A8 5 SO 3 A 2 307 (sur-

veillance capitalism), (17

TH 2 E A5 6 B3 BT 0 R A B B R U 55 i %4 . dn 2R i s % 1

xR G KRR F BB . A5 CFR B G B A — R BT 2 B AR A AR R 5L 28 W i AR 4
G870 H 45 - 21BFX112) [ By Bt R
{13 Shoshana Zuboff, The Age of Surveillance Capitalism: The Fight for a Human Future at the
New Frontier of Power, New York: Public Affairs, 2019, p. 8.
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U oA N A28 HAT BT I S AR | an i A T mT DAKE T4 S 0 A M5 R B AN TR] 3 A [] 9
55 XS ARAF AR GO 1 B FA TR A7 Ik 55 (BT I A R B080 1 4 Bk AMES) o TEAN A & 100001 9 1 0
T AT AR 4y A NEHE B0 e R o SR 2 AR IR 55 . (H RS AN I 2 E X T A
TP T OLIT R 58 2 TE A s BIVEETH 9% 3 MR A A5 B 32 B2 78 T X i 45 28 W7
B 5 Aol B, 50 e e

DIRZLEPAR & N DN (NG ] 8 TN A S e BN GG WS SRS E 51 DI Y
CfF AL 335 A5 e 22 [8)) XU S5 40 R A A A7 AE . © 20 FExX MR A7 19 T 37 450 B AT ol B 4 i
XoF B A 8 DR 4P T I A% K |y R B8 . AL i b DA AH Sy s B I TR) R 00 % 2 T AR 2
filh s C3 9201 b B RA W48 BT A4 i BT ARH R AP LR AR LR AP, CORE IS R AR AR AR LA R . 7 Utk
TEIE T s R 40 7 S BT Y s 28 Wik i HH e e 52 4 %

e, R AL R 2K £ TE B I B TR %7, REE SRR AR R R S E
128 FT W E 2y . 3718 GAFA (Google, Apple, Facebook . Amazon) JZ 5 4+ 47 Jy X} B FA 13 2 A4 7]
B, 050 48 AN SRS B AE XTI A5 58k 19 Uk va TR I 5 T 2 A e R Y U D R — b 2R T A
G0 060 TEEN IR R IR SR LA FH i 37 SCC b A7 X R A3 BRI 2 - e Sk AR AR s T AL C7
25 1 A O A 3 AN A R I AT S AT AL O8I0 I ZB W R A T T BR AL DR 9 B R
T2 P T A A i B0 T GRS

15t MR ) A, T P LA 7 3K S8 PR AT Bl b e 2 B R A 5 e 4 MK i 28 B v 3 L A B R

£23 See Nicholas Economides and Ioannis Lianos, “Restrictions on Privacy and Exploitation in the Dig-
ital Economy: A Market Failure Perspective,” Journal of Com petition Law and Economics, Vol. 17, No. 4,
2021, pp. 765—847. FE MATH: — MM A AAF B 208 B Fh CRA O MR B 5 HA A AR R W28, (5 s 28 Wi 2 % 75
IR AH JC BOB R, 58 5 X B AL 5 A5 BARVEIX 4. o T 338 J7 (8 A SCIE 25— A5 491, 78 S0 38 85 1 3
PIAME S . B Ah XA B 5 A MG B B 28 W17 5 5 e 17 19 X MR o2 A1 >R RUAH [ g Ak #1752

(33 S UK TR A A BRI TE R JE B G AR 4 B2 2= 002018 AR5 5 1,
55 50 11,

(1) ZWEBE A NGB EZRY SO ST P E KA )2021 4E55 11,55 147 BT,

(53 See Commercial and Administrative Law of the House Committee on the Judiciary, “Online Plat-
forms and Market Power, Part 3: The Role of Data and Privacy in Competition: Hearing Before the Subcom-
mittee on Antitrust,” 116™ Congress, 2019, https://judiciary.house.gov/calendar/eventsingle.aspx? EventID
=2248, last visited on 18 April 2022.

{63 See Complaint, State of New York, et al. v. Facebook Inc., Case 1:20-cv-03589-JEB, paras. 235—
236, https://ag.ny.gov/sites/default/files/state_of _new_york_et_al._v. facebook_inc. - filed_public_com-
plaint_12.11.2020.pdf, last visited on 18 April 2022.

{73 See Bundeskartellamt, Facebook Decision in Administrative Proceedings, (2019), B6—22/16.

(8) WEEZEAUE RN, RN RS P 7Rl i App Store T 480 FHAR J¥ I, 40 25T [7) B B2 A0HE HAS
NBUHE I 28558 =07 KL T BN A 1938 5 400 09 M T 3% ML . See Awutorité de la concurrence,
“Targeted Advertising / Apple’s Implementation of the ATT Framework. The Autorité Does Not Issue Urgent
Interim Measures Against Apple but Continues to Investigate into the Merits of the Case,” 2021, https://
www. autoritedelaconcurrence. fr/en/press-release/targeted-advertising-apples-implementation-att-framework-

autorite-does-not-issue, last visited on 18 April 2022,
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FOFIFAZ I . B BT 3 AR O B PGk AT Sh AR BEAT IR 3 X U6 T S 2B B ik Ak B 0 2 )
ST Ik 15 22 MERDL 0 — B LAM RS A7 O rR L B B 2B IR L O AT A B A N AE BRI P R R AR
FVBET R ARAE T REAE R A AT 2 RE BT, 08 T I SE 02 BRI ) L, 2 ik BB i — >4 A
15 IR A AR 6 58— A IAIR , €9

5B 0I5 20O F R 113 T SO I I AN () L AR SC LT 37 45 A % A 1 D 3 A 3L ) 19 1 T 2
i #5578 S 2B Wk 1) T 3 DR P R SR ARL BE A N ORI 5 A 35 ARk 1 B IR
AN AL MEAN AR I8 (9 ARS8, 7 LS H SCU o % 0 19 32 4 O 4P WLk il A g 14 F 2 Ty
% R RSl ML R AA DRI B ok . I BRGSO B W A N B R IE R R I E
SCOBE T R R TR SRR BRI RS T A BAR A T E R ARR R X
N\ o 3 7 B 1 B B TR 7 6k AN TR DR AP WL A =2 18] 85 1 Y o 5 AT IR R e 208 L2 T
PRAL 4 85 T 32

— DAE AR E BT 454 1)

T 37 BE A% B 1o R AA DR 4P R B2 9 W B 17— 1 i B2 A3 BRIV P BB A8 AR i 3t IX 70 A [ 9
B RADR I SRS, I ARG 2 R PR 4P R JE e 6 6T 1 L i D A ) A9 77 ity Gl gl i B R DR 7 e - 1) 7™
fh) o AHARZAF BT - T 3 R BE XA AR SRS SC U A A [ B . 32 PR O A A RS 4 o
A LB R 1 1 5 R o 2 R 2 A O A

(—) N 1m 35 45 1 R 1

O\ 1) S5 K I A T 18 A N RIS BAL B 2 6] 15 B IR AE T B9 A X RR . A AR B
FIF B Alb AR S £ EAL B 2 18] 7R A5 BN5E 5 1 ot B AF A DT i A xRk . A A Te ik T
R HE BB AT A SRR

€90 A= B AR DG IR) (G WF 5 0] LA 24 2 =AUl . o S X0, A O S 2B KT vk — A A A 5 A
5 BARY B R A v 28 AGE T A NG BAE Y. AR SCHik . see Eugene Kimmelman, Harold Feld and
Agustin Rossi, “The Limits of Antitrust in Privacy Protection,” International Data Privacy Law . Vol. 8,
No. 3, 2018, pp. 270—276; Maureen K. Ohlhausen and Alexander P. Okuliar, “Competition, Consumer Pro-
tection, and the Right [ Approach] to Privacy,” Antitrust Law Journal, Vol. 80, No. 1, 2015, pp. 121 —
1565 532 WLAR S . HLIK 9 2 22 W B i 2 5008 e B 37 1 2 O oMl 22 55 45 4 1) 2021 4R35 5 8L 45 85— 97 L,
HE T G I, DA S 2 I T DALE A A AR B AR b R — AR T (B AT B Ok F Y XU . AR RS
ik » see Marco Botta and Klaus Wiedemann, “The Interaction of EU Competition, Consumer, and Data Protec-
tion Law in the Digital Economy: The Regulatory Dilemma,” The Antitrust Bulletin, Vol. 64, No. 3, 2019,
pp. 428—446. H =S¢ 2386 FH UL, KAy S 28 i ity ML A 3R 58 2238 T T A A AR B DR 1), i 35 ZE 19 R A
R F Ay, fCF M Sk see Maurice E. Stucke and Allen P. Grunes, Big Data and Com petition Poli-
cy» New York: Oxford University Press, 2016; Samson Yoseph Esayas, “Competition in (Data) Privacy:
‘Zero’ Price Markets, Market Power and the Role of Competition Law,” International Data Privacy Law ,
Vol. 8, No. 3, 2018, pp. 181—199; FEHFW#H . “> AN15 1 S 2 Wik O3 - DB e £ 37 ) b S7 A 377, (B 22 )
2021 4R 4 #,%5 108—124 71,
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LANA G P 6913 8 R 3t Ak

AN G 2 8O 1 Sy Bt 0 RN £ 4 1 (b 38D & 2 8], 76 8508 58 5 o A7 e B B i 15 B 22
S HAE A B G ARMER A . i T 08 b 38 K 52 e A Bt Pk LR A v L 2 A AR M e 2
B EHAD NGB UK Z 55— DAl . Z8AEIE T I8 2 1655 — I (8] I A 0 18 WP 26 4>
NEHE EAEBORCAR OIS AR DA R R R B A =T . P RIS T EM RSB
FLHEAF AL B AR AR AN Vi A i 5 15 2 B S 30 A B AS

—J7 LTI R 2 BRI 2 KRB L R R e i i UK i B AL, —
BRI =R T S NG i R B I S TR (1B A= W< 3 I R R I e s g o o Gl e R 0
APPSR R P R AR B AR B 244 AS/NEE, R RGPS T B RS R R R — 2R RL B, T0) ]
— U, BRIV At AT R % T T Pk - B 523X 28 R AL DR S AR D AR Rl A A ] R 58 4 B R
UG SR A . R ISR IR S L X RO 8 CRED T 48 7 SRy ST it S AE S TR A Ee TR Y
AW PR HE T R Y s a), 1D

T3 —J5 T 2L AR AR O 20 A B AL B OR Bk BRI & A S D 1B SR A AR 2D T T b i
BB OO el e B 7 A T R R I A NG R X R A BOOR N BOHE A A SR AR A A
AT G B T /)N A Y 0 R 2 v B A D P SR S TR A S A0 3R] () dn ¢ R
Fr%& PRI ) EE SR AT RS C12D 58 A R RA TR AR Ak L B IR 55 4 Ak R Lk 2 E AR
MEDEA B O BCHE 00 B S . A A R B A B R X Ok R 2 R Y i BCHE B
$2 3 v ok (AU VU IR TS [ B o A S N T -2 [ S NS A L ns VD R T W R V7.
SE TR B C R R AE B 0 B A Jr 20, SR AR A A T H Y B H AR AR R T 2 R )
BB B TR KRB LA, O3

2ANEE PNt £

T 2% 35 38 % 23 A A A b R WX B AL i O U0 ABABATT A9 AT R O 2K 3 — BT S A O A AH
BB, I 23 i IR 268 55 FRRA PR3 O T8 45 308 B B6E 1) (4 7 R AT 28 5 . A ATTAR 2D Sy B A I R
BULBRAT 8l 7= A i BRAAE IR ", O AT L BIS N XM ST A — IR ER R AR
T L T AT B D SR AR 25 5 52 B H 9 (heuristics) I 22 R 852 I8 & B9 R, C157 53Xk
FECT P R BRFATR E R 2 2 FE

NI SR WA W, Coverconfident bias)J&— M R P . 78 A AS B 2 P I, S 2 48T 1] 300 o 4

(103 See European Data Protection Supervisor, “Privacy and Competitiveness in the Age of Big Data:
The Interplay between Data Protection, Competition Law and Consumer Protection in the Digital Economy,”
2014, p. 34, https://www. statewatch. org/media/documents/news/2014 /apr/eu-edps-competitition-law-
big-data. pdf. last visited on 18 April 2022.

(113 Van den Bergh and Franziska Weber, “The German Facebook Saga: Abuse of Dominance or A-
buse of Competition Law?” World Com petition, Vol. 44, No. 1, 2021, p. 36.

(12) European Data Protection Supervisor, supra note 10, p. 34.

(133 ZUWEE P NAE BRI A NEE B At S H7 Q258 02018 4E48 3 1,56 98 WL,

(14 See Katharine Kemp, “Concealed Data Practices and Competition Law: Why Privacy Matters,”
European Com petition Journal , Vol. 16, No. 2—3, 2020, p. 653.

(15 See Economides and Lianos, supra note 2, p. 803.
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FEEARRLAEEACS B MR E R A C S IR SR, X R RI A R 2
e At BEAE AW i AR AG 15 BB B8 9 A . Ml 3 T R 1] 9 2 2 4R AR IR R LT 5 DA
HAT g C160 AT — e 2 5 N3 2% 34 mT LA B B ) B IR 45 %% b Br G 38 BR cookies o 3 A ] 4>
NAG B DLIAT I 2% 35 40 A5 B i B8 & . (H L SE Al B 2Rk e , 4 R 28000 2 4 AR XE 4503
E B R

TH 9% 10D 0 i 22 BIORS W1 1) 2878 8 A L B80T E — b w2878 8 A7 R CFR A A AR U A
A [F) X A A TR AR H AT AR ARE R IR A Z B BR AR . X — PR 25 2 i TH 2 & OO 45
TEZ PP AAFAE SR Y 22 by AR X B A 5y B G5 RAVEAEARF T e . XA FE REEER
2 B X R DA R i 22 T SO F) T 08 2 0 R GE IR IR SRR AT ATk R
(behavioral market failure), t17

(D)EE TS EREE

1) 45 A 2 A7 2 5 St Ak B 2 ) A A R R X AR . O K Bl T 3 1 0 24 280 A5 T 3
A AN L B B2 W P T S A AR R T S i AR A2, SR BUR AL BEE A T g R T R S AL, BA
e iy &, SEOH A wiE ., gk iEE Bt

1.3 3% 7 3% 4 43 )

PO 28 2800 8 A7 A 5 O 3K 3 B T 37 T RE 2% ) — PSSP 5 B A B Cap) o “TH R
TN L — X 28 st At Fifr R 75 B9 280 AR T ] — o9 &% e filt A2 o 5IR 95 09 N3k RO 2 B
IR BN FEA UG F R W IR 55 A5 IAEAE . U180 — BAESE G vy Je sl 35 1A T S e b for , A ASE
BN T 0 T80 HEE Y AR, 1T 37 B 0 T A v 2B T

Ho— PR T P4 R0 B T S . — S Al P R % T AR R R X S ] B
B T R G AT W 5 g Bk ok R RE Bk — 2D s A L L S AL O s R B U
A e 2R X T T AN R A R I WD W, B A T R 5 %, e AT AT
(VG N T R 1 R e R I | W 0N RS E DR (T RSO [ R 2 ST i 2 S 1
A T AT RE WG | Al P A R S R O B Y R 2 R B B R — Rl R
BSR L 55 5 55 1Y A O 45

PR TR Y FL 0 £ A 4 T S B, AR AR X 288 R0 =2 A 3 AT — R B Y R 4%
RO o AN AN A & CBLan, F P 6 - R | b 8 7 B50H0 | A 5 I 2% | g i) Y g )
) B o 21 2 T 7 ot BOIR 55 B B i, DTG R 5 | B 22 P P O — 2D O . X R R K Bl
SRR G 3G R DL S B VE R I . T AR S KR A SR 48 A OS]
PRI R G0 B — D N RS B P 7E Gmail T v 4 K iy 86 0% R 3% 1, 78

(16 ZW GO P « EJTE e S « PASE N CRBUR 5384 BUR D, 22 8 3% T AR At 2019
AFRRH5 69 BT

(17 Cass R. Sunstein, “The Storrs Lectures: Behavioral Economics and Paternalism,” Yale Law Jour-
nal, Vol. 122, No. 7, 2013, pp. 1842—1852.

(18) 2 LA B & . “ TR 43 5= R i Z [A]
55 4 391,48 863 TL,

Bt B AP B9 AL SR BRI JE B PP A, (P Ah 22 ) 2019 4§
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= PR T 58 SR 28 2580 B T S U . 22 301 15 — 320 199 0 268 2800 BE 418 T MG Al i 9 i 4
J3e —RBOMTE 100 45 30 R SN 5 T S A SR A A 56 AELAE U3 T g T R R 4% 25 R
A o 25 D I 288 000 . A 8 9 JBEAAR - 5 U 77 7 3K o 2 S IR0 465 258 1 LR B0 I 9% B RE A8
XA B R A A 15 R Ay RS WA i A0 0 BT WA i 68 T 3% — i 1) il 7 SR T B 5% [
% BE T 5 AL 73— i CHA ) By e 2, 7 £20)

0 4% 20 A A 2 Al 135 5 4 200, AR 2B W e (o 4R G T RER . BR T AT BE S EOR s i i
Gyt N BE 22 HEBRTE S AF B B AADR 97 L Al B A0 IR 55 A9 TR A 3 e 0 T 22 4, SCBC A Al i AT
RE A I AE 2k T 57 L A9 0 28 2000 B 1E 5 4 X -7 K B BB 5 o0 0 0 Ik, I 2 B3 2 e
SR CTE R R, BB RON AT RE R BUR E T g 27, BB ZE R SR TR 2 T 48K, A
DR E TR RS B DAL 4 0 49 2% AR AR ) AU B ST M A K A T S S A A R
AN BE B F 28 2007, L2

2 AN AR & b AR

P 245 580 ) 55— e SRR I B A L B RE T B . L L Al R B3 Z 18] Y
KA EPRIR T 58 4 Z 0] X LB R A . A SR B 2 1) AL A2 4% IR 55 oF 5 e B (S R B
fifk 16 12 32 X S A5 5 A Al B9 1) B0 L ISR 2 A5 B A P A T EW A 2 s AR
A 55 P TS R B0 BB A SR P DR Dl T 9 AR A RE RS (L 2 58 N BE ) Wi 1] % B % 1)
FoMb MR 55 . — ELI 9% % BB L T8 1 5 2 2 R AT 37 1) BE 22 36 g o 07 A Ml A B8 SR P A T
SR 25 oy AR RL I S8 4P L T REREZ 97 K

B S AR AT RE 2 SR P U 9 DR S A S 2 2 A AT ) DR 2 B A R A At ] AEL B A ik
B & B & BRI . A SR T s D040 3 55 ek TR S BEACF £  00KE S BOTT B A 1977 A
SO 7 HE 10 3 T i A A 1 e 48 AR FT RE S B0 B AR T RO T S 254 . AT BRAR OB 97 7 i &
K A AE AR (single-homing) WLAH 93k . FH P B 8 22 M A 8 AU AT AN JE ol 22 14 i 2 A
2o 35— YR [R] — 7 ity ) A5 S T Bl 02 5o A 1o Ao A B 50 1 9 9, DT 3 B0F P A 1 JR L
SRR B BIUE TR 7 BB 5 7 A A X g 2 A S ORE RO . B X — 3 A S
AN N SCHE i A 1 e T T O 2 B R Y (22

H L 5 B E— 2P A5 R BB A7 A T A 6 5%, 7 B 1) 2 1 9 B4 9l o oRE 32 B FR A
fn ., SUAF 73 (Cambridge Analytica) HIH % A 5, FP X6 45 BB 5T7S , (R AL AT A9 I A i A

(193 OECD, “Data-Driven Innovation for Growth and Well-Being: Interim Synthesis Report,” 2014, p.
29, https://www. oecd. org/sti/inno/data-driven-innovation-interim-synthesis. pdf, last visited on 18 April
2022.

€203 Ibid.

213 European Commission, “Commission Seeks Feedback on Commitments Offered by Google to Ad-
dress Competition Concerns - Questions and Answers,” 2013, p. 1, https://ec.europa.eu/commission/press-
corner/detail/en/MEMO_13_383, last visited on 18 April 2022.

(22) See Economides and Lianos, supra note 2, p. 786.
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B SR AT D R T T S AR B PE R AL S BO G BRI i 52 LA i 3, T 0 ik
Wi B A AR BRI 5K

= AT JAG R A N AE BRI B

B x5z 2B W 125 3 1 A N AG B R4 1 fie T B — > B e AR A TR R DA e
NAE BARIP IR, 250 Rl T AR LR 5k, AR E 2 m T NG B A4tk s 2 7, A
N ARG S ARG A7 AR BB R T

(=) ARPEI KL

AN — R RIS A6 A0 BRI B 5. FATE BB A N 1 O A By SiE
(LN W E e SRR (e Bl AN P S RPN & IS I DRSNSl S R R WS [
Ko 260 T A [ FR AR ] A S B B Al SR 2 S T B R [ 2 L A 3, C27) i R X
ol SR B, R AR TS AT A5 B Ak BT S v ) S AL R S A IR A A AR i e S 8 A T Y A
(PPN RN S PN Y SPRi i DN & SYPL it /(PN e 4 I s

S AS N AR Ao 110 SRR ] 25207 R0 O T W ) o A [ e 2200 1 T 33 % LA T 90 45 4
B AR A S A GESL I, SCE UL HA TR T A S FRETER R . A4 RELL
TH 2 2% B e AR W SRR AA I 4 o JE— T 2l 22 50 4 TR R R0 28 L 3 6 B AT A9 80 6 LA (R4

(233 See Max A. Cherney, “Facebook Earnings Beat Despite Backlash, Shares Surge.” 2018, https://
www. marketwatch. com/story/facebook-earnings-beat-estimates-amid-data-privacy-concerns-2018-04-25, last
visited on 18 April 2022.

(241 See OECD, supra note 19, p. 58.

(253 See D. Daniel Sokol and Roisin Comerford, “Does Antitrust Have a Role to Play in Regulating Big
Data?” in Roger D. Blair and D. Daniel Sokol (eds.), The Cambridge Handbook of Antitrust, Intellectual
Property, and High Tech, Cambridge: Cambridge University Press, 2017, pp. 293—316.

(261 S WA BRI AR A NBHRALH]” (b B AL B2 02018 4E28 3 #1568 111 L.

(273 VIS [R) BRI, AR A () R0 2 8 A AT A 2R s A A7 A B AR B B 0 0 2 4 B 2 R R
HA NG BV AL IR R N HEAT S50, JF 16 B R & 5 77 0T A R 1A A5 B AL FRE 3l 75 W% 55 A 34T O B )
B BRI S A ME . S RN B IR E A MG BRSP4 AR B AL BRI (0 A k2% ) 2021 4E 5 3
1,56 61 WL,

(283 Z LR DLAGTE (26,56 116 TT.
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M A AT AN BE AR T 2 38T R B AN R DAACIE B RA T R A B L 204K RE
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W Wit I B O B AL BCSR RN A (R 3 B B FA VR (HAT I A 2k 25 S g . C360 XS 9 9
Z A BRI . 2014 4R A2 R 3= 5 g ol A AR 22 i, I 5k P 3 B AT M AR
W05R . BEE O B RA R A~ A KR Of 4 (0] 850 1 ik 210 52 07 AN B 0 4 1) 218 P R A1 IR R
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JTE AR NS A O HLOR ESZ G . (H RLBR AL Sy b (9 AR S AR B R P R O R
EFR T A B AT 2 Bl A S AR T B, 70 S AT AR 22 TC G WM BT A A 5 IR
XoF I, B [ 5 A WL ) FOA N — i R I 2 AT PR AR A T R 3 AL

(291 S LI SEAE, WA HEC16], 58 11—12 3,

(301 ZWTHEAR A AR BBOR Y S8 S H I 0 A5 BRI AYE TR0 52 5 1 5 B il 7, (b Ah ik 2%)
2020 AR5 2 L5 341 T,

(310 Z W EB B WLATHE (4,50 147 1T,

(32 ZUW R EF, WHTH 137,58 98 1L,

(33)  See Daniel J. Solove, “The Myth of the Privacy Paradox.” George Washington Law Review, Vol.
89, No. 1, 2021, p. 33.

(343 B LI 0 4% IR EEC160 .5 7 1L,

(35) See Howard A. Shelansk, “Information, Innovation, and Competition Policy for the Internet,” U-
niversity of Pennsylvania Law Review, Vol. 161, No. 6, 2013, pp. 1663—1689.

(361 S LI 5E A5, WL HE (160,58 72— 75 3,

(373 See Blake Droesch, “How Social Media Users Have— And Have Not—Responded to Privacy Con-
cerns,” 2019, https://www.emarketer.com/content/how-social-media-users-have-and-have-not-responded-to-

privacy-concerns, last visited on 18 April 2022.

* 690 -

www.chinalawinfo.com/ www . pkulaw . com/



NN BRI R 2 T LA

il A BEST I L IUE , ECIE RE A ARG 1 0 B0 fi S A 1 s 382

2 AEAR XS R ALy SR v A AR AR AR T 12 5 Bl S AT AR P T S B S S RA R 4 2
B o IR KORT TR A NS (R A B 2 A A W 1S B R X AR B A BUE R
) A AN -7 5 2 I il R 00 RS BRI ML RE 2 5 B AL L 98 D AR T B AR, 69 A AR R
TRAPHYIE AL L IR ORI 8 A o S BR v U 8 4 SR — R LS AR AR R WA i A

(Z)ERFRIPHBRE

[ A AR AP — Bl LLE K AR 3 355 o SRk B R, BRI N 515 BAL B 2 [H]
FEAE R SEPE AN 25 R D T & 32 I 2 B0 SIS L 28 12 N A0 B0 2 R NA 25
FERBAAL 5T BEAT ORI S35 4 S 1 XS A5 B SR i O PR3P 55 o i X — 55 i 2L
DS 3 2 E NS RN R Y 2t e TN E DR EPSY € N (S L5 S i Bu ki E L)
MU T B OR3P A T 55 S A A9 S A EE BB 1 R R A Ay, (40

TEE R AR 55 28 o B G XA NG A AR EAR B 2 [N 0 B OC & S 4t — 2 o Al
AREALEE R . — 7 1] 38 o T A A TE AR S AL 3 e 1 AL U5 TR) A #5417 A B TE A 4 B AL
) PR B LA 0 Ak 4 O (LA A e A7 B O] A 4 L O N B3R 55 4% A 31 ) I T
25 DL AT x5 BAR B 5 JC 7 g, B 55— T T xS AfE B AR N (6
N BIAT A 55 WA oK 52 BUTE 5 DR-4P B0 4 TR 72k e 22 2 8 10 O e SR B8 A M D0 i A 22
W P B SR R AP A A ME B, 020 H—  BOR AA T E W B9 7 U BEAS A5 B AT AR Bk
BRI, ) £ B BRSNS AR B 9 07 AR L AR 2 A A B AR i
HRLRE 1 H B R ROt dre /R BRI A7 25 A AR SO 5 A B0 SO0 LA BRAE A4S A A
SRS B il A B G A AT ) = A R e AT LE L BEOR ARl R AR
TAR B2 R S g5,

TEXUE S5 R BT H I b E R e R B IABR . J— R Bk, 7ERTA A
B AR R A B IR AL PR 37 K F RO R R L 3 AR AT BEARL . 090 03k AR B R A M5
AR T A O — et s D A9 XURSE i LB 9 B X6 {5 5 Ak BHUGUT5 568 5555 2R 48 51 K PR DR A L i
AR BORUBS,  EAE — i S A B 487 1) S AR AR BRER P . A BE T A5 B g A A iy
— e SR AR B AT R SR (AR AR [ 07 AN [ A (A AN ] 38 58 %) B AL B A Rl I 1 . O = ROR

(383 UK Competition and Markets Authority, “The Commercial Use of Consumer Data: Report on the
CMA’s Call for Information,” 2015, p. 12, https://assets. publishing. service. gov. uk/government/uploads/
system/uploads/attachment_data/file/435817/The_commercial_use_of_consumer_data.pdf, last visited on 18
April 2022.

(39 ZLBKBT S LA TR (30,56 49 3L,

(103 Z W E BB WLHTIE 4,58 152—153 3L,

1) B0 EBRE, LA TE 4,5 158 — 159 T,

(423 Z WP WHTE C13D .5 100 BT,

(433 a0 F B AR BART LV 5 S LB FEND 5 6 45 CH BRI E D V58 19 4% PR A7 D 455
WCRA Gl B R 4P 55 ) 5 5 58 39 SR (BRI (IESCES 5 A (PR IR 55,

44) Bildn, T EC AE BRI 9 K.

(453 Z L s P, IR TEC13D .48 96 B,

* 691 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2022 £ 3 H

FFBE o 10 SRR A 1) 25 ) BB oL S8 3 ) R ISR O A AR A ) R S5 . X Rl
R PR AP RS TR AN 1A R 3R B 9 IR A AR A% 5, (H FL T 2R A% BT T o 45 [l * i o] B
57 B SEL B, — BT I R R R B BE . 160 LR SRR A AU AR AR AT REHS T
B VR ] AR B AA DR B S 1 1 M) b DR vy ) o T 394 b 5 R RRAS  BELASH T 37 8
Ao HE=L BRI R ORI R 1 B 4 EURE S O 1] 45 4 K A1 A o L T ik it
H R ORGP SRR PR AP R R — Bl AR DR I T S8 4 A OB B R Bl Ak B 2 1] 1 A
[ S5 K DG A o RV AR RO I, B AN AT RE 25 1 B 3 ol R o 25 4 2 8 X T P 3 i ) A 3 405 5
VAR — 26 B T 3 34 RO 6 i BORIAY“REER 5TAL 7, (47

BRSNS IE S T AL L TE T On AR THN T 3 2 A B XUER 2R 4 TGk
AT AR . MR A2 2 EUR AR BA AR A" S R E A R TR AN 2 R
T Z A R VI A T80 A — B S b AR O SR 28 Bk | R T S e T Ok R S 2B Wik
HA T RAEAE R IE 24k

= REWENA NGB RIZH

Jkt B 28 Wik ik ] 3 N AR B AR B Y ) — A Sl 2, BN R 23 7 AR e 2B W ik
B7 1E B 58 i 7, 490 SRR MEM AR 187 LR B 2 0 RE A YR AE A A8 28 IR AT B i 2B W ik
X 5 G B AR AP, TR AL A XTI AR SR A OGP s s i S MR AR B AT L T A A B, B
At 22 AT 22 IR 325K 19 DAL A8 SC U0 A0 1 58 4 DR AP WL, Ay 5 28 W 125 3 7 I A DR 4 19 75 Kl
TIE R

(—MEAZHEENDS NEERP

ARAC — Bt (8] LUK, [z 28 W vk — B 02 75 T Zop % b ik 7 4 S A7 o i 12 M 1 ) D s A
TE- 6 25U, KR T AR A5 1 2 O 9% 1Y 3t 3R 55 o AL DA Sy AN A7 T T 28 Wk i T Y T
AE. FEF(James C. Cooper) 5 8 45 i , 2 28 W 73 Hr 5 45 T 4% 52 v F1 77 58 4, T B AL A 3R
FrRAE AR A 2E . 9 IR ZEFE (Maureen K. Ohlhausen) il B3l B (Alexander P. Okuliar)
WA K BRFAAN A T 53 A1 55 B A LA A% A v O (8 20 B ZE A RS 4 S A, AT BB 23 I IR I 28 i 12
TR ZR R ST A — Stk . OO0 iy S Re 2 28 Wkl F T R AL DR 7 1 2 2 DS B3 RD AR S o o 1Y —

(46) ZWCEGORKIHG « A « PIER KRR « Eo M4 08 . Ch J0AS B . 58 01 B 55 09 2 T, R 196 05 126, 1 4
kL 2015 41, 55 35— 45 B,

(473 Economides and Lianos, supra note 2, p. 772.

“8) ZWED I ER - B H G - A IRR (B 5 E ST ), sk Wi, B At
2016 4F .45 23 BT,

(493 John M. Newman, “Antitrust in Zero-Price Markets: Foundations,” University of Pennsylvania
Law Review., Vol. 164, No. 1, 2015, p. 149.

(50) See James C. Cooper, “Privacy and Antitrust: Underpants Gnomes, the First Amendment, and
Subjectivity,” George Mason Law Review, Vol. 20, No. 4, 2013, p. 1129.

(513 See Ohlhausen and Okuliar, supra note 9, pp. 142—143.

+ 692 -

www.chinalawinfo.com/ www . pkulaw . com/



MAE BRI R 2T A

ASE AR, F IR TR OR B SE e UE S MR Lk — A BN A8 A S ZE Wk 0 R Y
]%]O (527

AR G R R 1R T B 28 Wk A A L Y FE LB A IR A, DA R 2B Wk
A DTSR I AR Bl TR 0 B R R . S A A O BB B Ok £ R AT
Wb RZEWEM B WA FES RSP R E AN ERm A SR E, ERAZE X
L E AN R B R e T AR TR I BR R AT A IR 2 DL R B T N AR AR 2RO B IE Ry 3
A% 5 )y o RE A, o8

FREER T U5 RO S8 Gk B Y B B 3 L (Ordo-liberalism) o B # 57 DA 5% 4y 2L
FRIERI T G 2 Ur ik P o SE BN R BRI ME— i 48 . BRF A i 2 X Bk e f AR T
Pl P S Rl At 2 TE G VT TR R T — R NI M AR S OE X R T AR R AR
Je . O R ZEWTEARE S —Bh s IR T 6 R AL L T ST RO e A Y BAT L AR A
F 1T 4 ) B B A R 1 — S O . ©55) BE Ttk M B 51 K e A I A A R (g BR o R A 1)
e O TR R A LB IT 38 T — R G0VEE X 57 110 3 19 S5 28 W i B0 D0 o6 72 ) g o it 5
AN B ORI B T B R 2B Wk Y L R, 06

TE A MR 55 1A 5 i e s A =S S A5 BB T3 2% 3 S — Rl L £l B 2 7E
NG BARY I R TT 745 5a g . 100, 25 Fh 3 25 Al R FT 05 T 9% 5 0 B8 R AR A
S0 YT B TGRS L R R A A R B RA RN e PR B . 2008 4F EZR 9 DuckDuck-
Go G (e MW R T My B A FHI & m PRGN S BEE R L R SRS R
BB ER P . ©7) RiseUp.HushMail Fll Zoho 45 it 9% H - il 24 4 AL 7t 7% B FA PR 47 O T & I
AL LIEERE B RS S Google B Gmail ZEAH X 4y, (587

A NAF BB FAE N —Fh 38 4 01 3 A5 S B B A~ 1 2B A7 AR 00 1 7T 3 ek 8 E B, R 28
W 3 VA B ER A T 5 . R SR I — B T PN BRI 5 e PR 8 1D T T R RA O 4 ) R R LA
W N PRSF . BRIMIEBETE S Asnef-Equifax 287 H  IA R AT Al 0] G895 KA~ A B8 S5k Pk iy i) R 75 22
WS BAEE R SEEANE T S L iE g, ©Y 25 1 Google/Double Click &7 “Face-

(521 See Esayas, supra note 9, p. 184.

(531 Z 0L HURROY S DLAT I (487,55 7 T,

(54 Z W GO ML TASAL R (=D RO A e 5 55 4 ), 18 on B B RS A 28, o [ Ak S R A o A
2004 4T, 45 296 T1 .

(553 S DLFLAEAR - 52 2B I ik I L) » o I 326 ) 1 RSEAE 2001 4R AL 59 27 B

0567 2 WA T B (P B BRI 5 4 i DI S8 JLIRIE 1T L (R I F 5T 02018 4F 45 4 1,58 78 L,

(570 ZOLERIE ILATTECOD 45 116 T,

(58 ZWZES], WHIFEL9], 4 92 T1, See also Kate Murphy, “How to Muddy Your Tracks on the In-
ternet,” New York Times. Vol. 161, No. 55760, 2012, p. 7.

(591 See Case C-238/05, Asnef-Equifax and Administracion del Estado v. Asociacion de Usuarios de
Servicios Bancarios (Ausbanc), Judgment of the Court, 23 November 2006, para. 63, https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/? uri=CELEX:62005CJ0238&-from=EN, last visited on 18 April 2022.

+ 693 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2022 £ 3 A

book/WhatsApp Z&”H1“Microsoft/Linkedln Z&”H7, ORK I 5 AR R T RIBEM 3% .
2016 4F By — R PEA , B 5 P PR B RIS IR A o ZE S A% (Margrethe Vestager) i 4 FF
FTR  BRFAT) Y B ARTE T A 2 A5 AR B AL PR A7 Oy T A7 58 4 o 0 TE T2 5 90 A R 08 1 4L
it DR AP R E | A A BEAREE T S PR Ml D B AL DR 4P 0] B0, C61) 3] 1 “Facebook %87, 18 [ 35
GO Z T T OB . VR — 40 /K08 AR T Uk B A AR 30 e FA R 35 A0 571 17 Aol i P
5L X VA K

2 [ 52 28 W i 55 IR B B A 1 A 2R Y 22 A R AR — B, BE A Tl AR R Y R R R & T
BHR LT R I, — 28 B A B G A o 42 5 T 3 A 3R DL A s 4 A T B
KATHTER & IR B2 Wl 7 09 B 0%, 2 100 52 06 35 3 2 (04 1E 5 T e R OE R Ry 58 4, (62
CH R ) R AT Pl TR e S 3R 3 S (R IR 77 A, B ORI R R A TR IE B XAk 4 T T
8 52 B 3 W) T A AASOG T L rh i B — > D5 T

J 28 Wi ik AR 47 5 A (9 ST IR AL IR AE AN [R] BOE AS B v — BE ALl . 2 EF IR AE S A B 2 DR
900 X RS Ll = O 0 T S £ RS B I A P9 R L D s B S A R T DR i
B GIR VI L AR S B WL . X — RTE R IR 55 AT B 2 B AR =2 B TR 22
R 22 IR s A IR PR . 220 BF 27 IR 52 B A0 DE 00 OC HEAE T K B 2B i i 3 g i R B A2 Ak
X5 BB S AR YOG TE . R E SRR T I AR DG T 3 28 T R S A Z A L i 23 1
N IRAE B A B B TRAR 1) & 3 C63 B 4 88 40 G U 45 I A% 460 3 Bl ot U o PR 4 T S 28 W 12
FURLEY o L6400 PRI 97 A 22 AR 27 YR B 20 A2 R B 5 [ Sz 28 W PR 1 T B L 2 3 B
AR 0] R R AR

A = A IR T 85 R A2 I B vk Ak i T H . A 22 40U KI5 E (Louis Brandeis) A
— IR B T BWGE B BT GRS IR BRERA FREET - PR EFRENE
e X BT R A Y (T3 2o BE B o) X Aol 1 fR 2 PR He L CO5) S A == AR A IR 09 4R
RNV Z——WALIRF A 2 Z 512 ERWHE « 77 (Lina M. Khan) 75 i I8 5 28 8 S0 5

(60) See Case M.4731-Google/Double Click, Decision of European Commission, 11 March 2008, para.
368, https://ec.europa.eu/competition/mergers/cases/decisions/m4731_20080311_20682_en.pdf, last visited
on 18 April 2022; Case M.7217-Facebook/WhatsApp, Decision of European Commission, 3 October 2014,
para. 164, https://ec.europa.eu/competition/ mergers/cases/decisions/m7217_20141003_20310_3962132_EN.
pdf, last visited on 18 April 2022; Case M.8124-Microsoft/Linkedln, Decision of European Commission, 6
December 2016, para. 179, https://ec.europa.eu/competition/ mergers/cases/decisions/m8124 _1349_5. pdf,
last visited on 18 April 2022.

(617 Commissioner Margrethe Vestager, “Competition in a Big Data World,” 2016, https://www.you-
tube.com/watch? v=13eb036cYNY, last visited on 18 April 2022.

(621 See A. D. Neale, The Antitrust Laws of the U.S.A., The Origins and Historical Development of
Antitrust , Cambridge: Cambridge University Press, 1966, pp. 11—18.

(631 See Tim Wu, The Curse of big: Antitrust in The New Gilded Age, New York: Columbia Global
Reports, 2018, p. 15.

(641 2L 4 R 2R Wk MESSCRIB B BE 7, (AR AR BLIL K524 402014 4R 55 4 01,50 118 T,

65] See Wu, supra note 63, p. 33.

* 694 -

www.chinalawinfo.com/ www . pkulaw . com/



MATE BRI R 2 T R A

A RCAE R IR ) b S S R A T R AR 2 o T S AR A A R E TE IR O R AL a2y
ZARAZ . By b X A R F SR X S8 i I s e .l AR T Y AR 5 K R 4 5 AR
78 LA 45 SR8 B 4 AN Qo R 3 A o B A B, C660

IR K J2 2 Wt v B A6 Ry 3ot DR A 55 B SR NI L I R AS A {8, A 4 AN IO % B R E B
G T R R T, 2T R D 3 ALt T 1 D 9 2 A SR A0 B A A AE R PR B, kR
&% T WL TR IE 4 YE . 1 a1 Je s i3 (Nicholas Economides) AT 8 H 9 . a1 B A~ A5 B
{5 % 5 AT 37 0 08 SRV P 4 5 5 i 2 Al 1 T 37 g 2 A i KL BE B AR A0 T P B BE A
T TG 40k A T35 89 7 I8 4 8 BRIV SRy — A~ S 28 W 12 17 >4 Ak 251y ) gt C67)

(DIEAZSRPZONEHXKY]

RipsE PR G 4 L. 5w —H S5 AW &R H el KR 7E—
B, MG EEWE - MENEF AR AE T, (68 354 g 240 B4 4% .0 0] Bl 2 T 3%
Iy i ) AR TRy AW Ik E A FEE R, B A EE BT B
BIFA N ZBF AL X 58 4 B9 B o 30 3 SO AT s X FA N &2 A ) Y i B . A
Y ok U+ AT L ] O T A ] R e oo A H AL 2 s A AL ) 1 [B) R, 7 69936 [ [ 4% 3l i
CHfR & ¥ED B2 725 50 19 T 20 2R 309 Y B % R 20 s ol 20 4G L B 1 B R g, “ e i
RS T I RO R R S T H O 00 O AR A Al B e 2
AN Z R A ) 2%, LT

J2 28 Wik X 3 G Y AR AP RS T D X O R R TR h A i R, e
HYRATEE IR AR E . M i e, — T, e 8 Z M 8540 5 5 — 7
T, RTEVE B Ha B Z M 25 . T B2 B Z R P DU REPEER &R . IEAR BB -
TF e 0 T SRAS 25 WL oMl 45 48 DA B2 A b 22 18] P9 78 B sl ML A 3 T 72 34 A 3 o 34 g A
FHA R TR R ST AL, 12

W AR B8 22 i B T BB AR 0 55 L S T Al IR 55 o, o mT BE A B Al SR ORI 4 55 1 37 )
AIRH FRBEE BA TR 1, — D AR 3 0y B KIS I A 2 BRIl DL S8 A 05 2 s0H A T
SR R — B . i O AN 2 O IE ARG R T 37 ¢ AN AR 2B W )it L7380 SRSt |, 4

66) See Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal, Vol. 126, No. 3, 2017,
pp. 716 —717.

67) See Economides and Lianos, supra note 2, pp. 800—811.

(68) See Case 322/81, Michelin v. Commission, Judgment of the Court of 9 November 1983, para.
30, https://eur-lex.europa. eu/legal-content/en/ TXT/? uri= CELEX:61981CJ0322, last visited on 18 A-
pril 2022.

691 #%AH /R . WL AT (540, 5 290 BT,

£70) Khan, supra note 66, p. 740.

70 S GEME - Lo BB 5 (R E A ] 22w i i — ek R A A
) AR AR T RRAE 2011 AERRLBE 2 L.

(723 Khan, supra note 66, p. 717.

(73] See Darren S. Tucker and Hill B. Wellford, “Big Mistakes Regarding Big Data,” Antitrust Source , 2014,
https://ssrn.com/abstract= 2549044, last visited on 18 April 2022.

* 695 -

www.chinalawinfo.com/ www . pkulaw . com/



AN ¥ 2022 % 3 A

SRAT A 5 4 Xk A0 T LA T 5y 245 3t R A Al 00 L G, 5 K A 2 08 T AR S M 4% . RN 1 A
PR USSR 23 i s 0 2 . 740 Al BT 5 20 A Sl DL o SR AT S 3O 22 Kt L HE
I Al A Ml [ A5 TR 33 3 7 1) A 0 A 12 55 5

B EAELF GRS, ZOREAT I T G R R RS R sl 2 . 750 HAy SO0 o7 #9 A
ol T BEA FH BUAT 4 D0 T {37 B0 285 3% 0 R 27 R T BE B R AR 5 R . OE A BRRL BE
Frog e Pl BT R S . SEE ST PR DU B B TR B FATE e — I T8 s LR
Y oMb P DA A9 9 A ) SR TR R L T L2 I 9 A HR 1% 1 S R s A A
LWy g 9 b 58 A vk R R Bk R B A 3R W RN T 3 R RE T LT S R OR T, €76

AR R R B AE TARSE P i . (R AR 28T 3 b A B T W UV 2 A
b, T4 T AT RE 2 Aol AR B RA PR AP RO REJEE . AT EL 2T AR 2B Wi g v A N BE S P 7
DBULGARM T 275 R B S (0 B RA DR 7 IR 55 B SR B PR AT R . 4 91 7 it BUIR 55 i .52, OF
AN B A I I Al 55 ¥ e P S S U B 22 D AT S 7 LT S RS B Bl Y T A 0 40 S 2 AR B
A NAG BT I 7508 S 22 Wi A F60 8 T 0 4 1) 5 DXL [ 38000 5 4 O DR 4P 0 T 3% 1 B B 249 5R
X—IERf R BLE ok .

DU A N5 B S 2B Wi O3 B A

A NV RS2 o BV S 2B W5 A0 AR BRAS A5 B AR 5 TR A9 1 5 PR 1 2 i A T F S Ak
TEREAR FAT R TRy o X AR KRR BE IR T AR A VB X E A9 5 460 3 BE B A R . T 300
S IETE T8 78 SR Wk A0 1= 3 B AARY B 5a A7 o0 B9 48 Lk rh el A2 4 VE T

(—)EREHELE. §HEHSEZHFRPIEDR

24T I 2 Pt B 1) B R DR 58940 &7 ) BRI 70 7 A b LA 5 5 ) 5 W % T B0 38Rl 7
T IR 52 4 U 4[] IR 3 IS 22 ) B30 o 3 AN (SOHs £l 31 9% 5 2k 26 08 22 i R AR 300, ik T B 496 o
FURHARS WA AR T I B R . B AEAE AR 5 0 AR BRI K BRI R 0k e e it
LR . ToTe MRS A 2 UF L B AR S O AR EAR PR RO A

2008 4F-“Google/Double Click Z&772 5 — VKA NG AR BTN A SEMETHE R . 78
LS B 2 R 2 (U L R AAGR 3 AR W T R4 PP A S e i 252 (R TR 1l e O B At
TR SR B ] 7 A 5 DR A7 I RL SO 12258 5 it Jin S 55 Y T g, 780 5 2 8Bl RV SE
A VLR EE A T RE 23 UM 9 B A R U (X g by AHAT SR B B T RN R 5 & s
AEYs . BT 5 5 22 5Y Sx IR < o I W A Dy R AT B HE 1307 o 2 90— F A9 2 93 01 AR

(743 Z W E A, DT TECL6] .58 54 1T,

(753  Khan, supra note 66, p. 717,

763 UK Competition and Markets Authority, supra note 38, paras. 3, 78.

(771 Case AT.39740, Google Search (Shopping), Decision of European Commission, 27 June 2017, para.
152, https://ec.europa.eu/competition/antitrust/cases/dec_docs/39740/39740 14996 3.pdf, last visited on 18 April
2022.

(781 See Case M.4731-Google/Double Click, supra note 60, para. 368.

* 696 -

www.chinalawinfo.com/ www . pkulaw . com/



MATE BRI R 2 T LA

SRR L e X A A B AR A EOR, T RER BT Y sE G, L)

£ 2 J5 “Facebook/WhatsApp %87 Hr, 3¢ B A1 BK (1) 5% 4 AL FG 359 B A3 25 1k ke 5 . 1
W XA NG BRI B A T 20, KRV W A Al AR B AR AR AE
W12 i 228 . WhatsApp Ia] J] P BN 28 T A B T A s, BERR T TS S L
Hb AT P i T AL bk 8 B IR N 44 B R SR Ik 44 L R L Bk B A R R M
Ko TR AT Y JREAE N A 9 0 KRR W B P Rl DA ) G m BT A AR, — HO5E
BT L T 2R A8 e BAE A B R R A% L B AL AL S 0 U AT BEAE N =2 R] AT R
25 [0] , WhatsApp F 7 A 4G O o o,

TERX R ZE A B R 5 & 51 23 I e R A0 R KRR i A5 AT Re 4 ] WhatsApp H
BOHE AT R ) B A B TS IR 58 S ¢ WhatsApp 6 251 4k 22 5 B L HT 9] 9 9% & 1R
M) B FA R 37, LSO L 2 R L W 2= B2 WIS SR VA S 4 R R B ) A e . K — L 4t
XPIT L BRI B SN A OF S B SE AR TE VL 38 i N WhatsApp I P IR BoHiE B )T 4
W PER =X s AR e ) SRS s, Wl N aaERROLSEE
X P B B AR R ) R L bk A R 2 T S 5 3 AR Y Al AR A —
£ I | A o IR ol N T N G O (=182 0 N I S T 2 @ e = X N DA 7
BE o BUAE AN [6] A ol &R 2 42 A A, H A PRBCHE (Y BE 0 W AE AR 25 0] . T BRI R A G, B
B ZE 2N E B ORISR B = 5 01 PR K Al B 4R B9 BEOR BB D A Bl AL, BRI A R R B
A B 52 0 38 4 400 20 A v o8 A R DLAR S . B0 BRIV A A A OC KUK L S A B g kB R
0B N T JE TR O A Y G, (82

T P BUE DL I B R AR TRAS B T BIE, 7S R IE 2 4R )5, 80A 1 WhatsApp JH P I F
BUGE % b [R) B 80 e RA USR8 3 JH1 , R P 78 LA N80l 5 18 B AL )5 30 RNE I
WhatsApp. Q154 H AN Z i 55 4 HLAS BT 150 0L 0 IR A 1 2 2 K 4k 22 98 A 22 Bl B A4k 58 RO
AT DAVE B T 2% 3 76 A [R] 3 TRON FH 22 (0] % 46 A AN A7 7 B 35 AR OO0 i A B FA BURR ) What-
sApp F PR ) oAt o (RS S b I 7 A 0 Y ST b A AN E VA I 55 T v
SR O84S o IR UK A5 N SO A B ARSI 1 T WhatsApp B9 H B9 g2 HE B 55 48U,

(791 Federal Trade Commission, “Statement of Federal Trade Commission Concerning Google/Double Click,”
FTC File No.071-0170, 2007, p. 2, https://www. ftc. gov/system/files/documents/public _ statements/418081/
071220googledc-commstmt.pdf, last visited on 18 April 2022.

(80) Jessica L. Rich, “Letter from Jessica Rich, Director, Bureau of Consumer Protection to Erin
Egan, Chief Privacy Officer, Facebook, Inc and Anne Hoge, General Counsel, WhatsApp Inc.,” 2014,
p. 3. https://www.ftc.gov/system/files/documents/public_statements/297701/140410facebookwhatappltr.
pdf, last visited on 18 April 2022.

(813 See Case M.7217-Facebook/Whatsapp, supra note 60, para. 189.

(821 See Case M.7217-Facebook/Whatsapp, supra note 60, para. 164.

(83) See Case M.7217-Facebook/Whatsapp, supra note 60, para. 135.

(843 Z DI IR B 4%, BLATE (160,55 97— 98 T,

* 697 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2022 % 3 H

AeHFii g L HAL , ©850 BRI T I B B R AR i 1. ok BT 2 LR B LA X
B TF WA $ T ™ D ALY < 92 6 W 1 S PR ROR S BRI 9% 2 B9 BR AL PR 37, DL RORE A IR 2 82
T R R AR W 2 T DL R BRI A B 2 DL A AKX — SR TN A TR I X R
2% 15 A (8] 36 EH 9 AL i 2 T R B Rz 7, (860

U HE Z J5 9 “Microsoft/Linkedln &7, e F AL A T AL SE — B E LA IEAC K
B . TERR T WO 2R Sl TR TE R B E BE . B A G I K T e PR R 2 TE
B AL 7 T BE S BOIR L FR AA DR AP FR BE A T LinkedIn 158 4 X T8 i 2k Ak . 55035 A AT 1Y
T FE NI (870 25038 4 g 1k B 22 52 3 — Rl 2 M — — YO IR B A
FH P BCHE 14 DR IE AT B 23 7 A= B0E S808E o AT HE B 58 4 %) T B FE A

5P Y XA U — R T AR B B 7 T RO 2 5 s R B [ PR R 4R T Fa-
cebook/WhatsApp 587 A WL . 45 48 25 18 7T BEAF 76 A0 % I PR 7 . 0880 T B B 9 Google/
Fitbit 287, (SORR 2 5t 2338 220 B 5 9F T 68 Al bR 807 B2 7 S ] % B o Ui 52 4
B FE T RE 7 A 0 ) PR T D SR A R M 2 ok — [ B B 45 0 P T 3 ST b o 2 1k
X — = I ALl A R i

(D)) mEMEE . EREILESESHRPKE

A < 28 W b ASE 18 i Ml 6T 1) T )RR EC T A S Bl DA AT] TG i B A S ECOE R T =Sk
B Kb PR P B O ) A S e Ak S A A IR 55 L AR AN SR 2B W b A d R T
BE R B R A IR L HEBR PR SE S B AN W R SR AL 1 2B T B

WAL By — TR A B, B P B0 T LR AN o0 R X SR KA, Android X 45 I
iPhone [ W¥F 243 #CIR 55 #-AE A7 1 I B9 E A 80HE o o5 SCIC A A A M B FE AR 28 F R E 2
ARBOBAE B T7 1%, LAAERS A" AR TR i S B 2 . A% 35 07 S0k R ik il — T M, se i 4 K
i) J7 F 35 R 1932 5y 15 L - DA 58 4% T 0% S e Hb A7 . DT B2 T+ 45 JCFAE 207 ) S S T 35 )
it I HERR A ST G 0t T, ©000 g TN 2 © A g e 8 4R b B A SE b 7 B il BT

[85) See Subcommittee on Antitrust Commercial and Administrative Law of the Committee on the Judi-
ciary, “Investigation of Competition in Digital Markets: Majority Staff Report and Recommendations,” 2020,
p. 150, https://judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf, last visited on 18 April
2022.

(861 Comments of the Electronic Privacy Information Center (EPIC) to the Federal Trade Commission,
In re: Remedy Study. “Assessment of the FTC’s Prior Actions on Merger Review and Consumer Privacy,”
FTC File No. P143100. 2015, p. 2, https://www.{tc.gov/system/files/documents/public_comments/2015/
03/00008-93523.pdf, last visited on 18 April 2022,

(871 See Case M.8124-Microsoft/Linkedln, supra note 60, para. 350.

(881 See Case M.8124-Microsoft/Linkedln, supra note 60, para. 176.

(891 See Case M.9660-Google/Fitbit, Decision of European Commission, 17 December 2020, https://
ec.europa.eu/competition/mergers/cases1/202120/m9660_3314_3.pdf, last visited on 18 April 2022.

[90) See Romain Dillet, “Google and Mastercard reportedly partner to track offline,” 2018, https://
techcrunch. com/2018/08/31/google-and-mastercard-reportedly-partner-to-track-offline-purchases/, last visi-
ted on 18 April 2022.
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921 See Justus Haucap, “Data Protection and Antitrust: New Types of Abuse Cases? An Economist’s
View in Light of the German Facebook Decision,” Competition Policy International Antitrust Chronicle
2019, p. 5. https://www. competitionpolicyinternational. com/wp-content/uploads/2019/02/CPI-Haucap.
pdf, last visited on 18 April 2022.

(933 See James C. Cooper and John M. Yun, “Antitrust and Privacy: It’s Complicated,” George Mason
Law & Economics Research Paper, No. 21—14, https://ssrn.com/abstract=23871873, last visited on 18 A-
pril 2022.

[94) See Case VBL-Gegenwert I, para. 65, http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/
document. py? Gericht=bgh&. Art=en&.nr=660308.pos=08&.anz=1, last visited on 18 April 2022; Case
KZR 47/14, VBL-Gegenwert II, Decision of 24 January 2017, para. 35, http://juris. bundesgerichtshof.de/
cgi-bin/rechtsprechung/document. py? Gericht= bgh& Art= en.nr=77833& pos= 0&anz=1, last visited
on 18 April 2022.
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[95) See Stefan Thomas, “ Anmerkung BGH: Kartellrecht und AGB-Kontrolle-VBL-Gegenwert II,”
(2017) 6 LMK 392671.

[96) See Case C-238/05, supra note 59, para. 63; Case M.7217-Facebook/WhatsApp, supra note 60,
para. 164.

(971 See Miriam Caroline Buiten, “Exploitative Abuses in Digital Markets: Between Competition Law
and Data Protection Law,” Jouwrnal of Antitrust Enforcement, Vol. 9, No. 2, 2021, p. 282.

£983)  See Case KVR 69/19, Facebook, Decision of 23 June 2020, para. 86, https://www.bundeskartellamt.de/
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(1000 See Alfonso Lamadrid and Sam Villiers, “Big Data, Privacy And Competition Law: Do Competi-
tion Authorities Know How To Do 1t?” Competition Policy Internationa Antitrust Chroniclel s 2017, p. 4,
https://antitrustlair.files.wordpress.com/2017/01/cpi-lamadrid-villiers. pdf, last visited on 18 April 2022.
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(1040 See Laura M. Alexander, “Privacy and Antitrust at the Crossroads of Big Tech,” 2021, p. 12, https://
www.antitrustinstitute.org/ wp-content/ uploads/2021/12/Privacy- Antitrust. pdf, last visited on 18 April 2022.

(1050 See Kimmelman, Feld and Rossi, supra note 9, p. 272.
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(1060 See Economides and Lianos, supra note 2, p. 790.
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ment Science s Vol. 61, No. 1, 2015, pp. 229—246.

108 See HiQ Labs, Inc. v. LinkedIn Corp., 938 F.3d 985 (9th Cir. 2019), 994.

(109 See Erika M. Douglas, “The New Antitrust/Data Privacy Law Interface,” The Yale Law Journal
Forum, Vol. 130, 2021, p. 664.

(110 See HiQ Labs, Inc. v. LinkedIn Corp., supra note 108.
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3516718, last visited on 18 April 2022.
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(114 See Douglas, supra note 109, p. 660.
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Abstract: The dual structural imbalance of the market results in obvious deficiencies in personal pro-
tection (private law) and state protection (public law) for privacy. and the support from anti-monopoly
law as a market repair mechanism is urgently needed. Anti-monopoly law’s concern about privacy in-
fringement does not constitute a subversion of its inherent mechanism. From the outset, it has been posi-
tioned as a protection against competition rather than a link to a particular consumer welfare., The Chica-
go School of “price-only theory” omits non-price damage and limits the scope of application of antitrust
law. New-Brandeis School ’s view of competition protection with structural concerns as the core paves the
way for antitrust law to meet the needs of privacy protection. The integration of the anti-monopoly law
into the legal system of personal information protection not only fills the gap between private protection
and state protection, but also activates self-control rules and enriches the level of national protection.
This integration is by no means a simple institutional mishmash, but requires the reconciliation of poten-
tial conflicts between different protection mechanisms, and finally enables multiple protection mecha-

nisms to go hand in hand.

Key Words: Dual Imbalance; Personal Information Protection; Anti-monopoly Law; New-Brandeis

School; Structural Concerns
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(118 See Alexander, supra note 104, p. 11.
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