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(5 S MR« ORIk D R 45 Ash B Lol o Ay ™ ( IRAR 2% ) 2004 4R 58 3 11, 1T 131,

(631 Vgl. RGZ 99, 161 (167); RGZ 105, 270; RGZ 161, 52 (58).

+ 929 -

www.chinalawinfo.com/ www . pkulaw.cn/



AN EE 2016 £ 4 M

24 H iU 2 48 i T H A B 0 2 B0E SR i

T AN PR 4 A o R T TR SR R v T R A A5 A a1 SR A HERR R A A5
IR BT KA AS B A TR g A o BSR4 A0~ AR 50 O O - 4 11 A Mk LA SE A O M) i
77 Z G AN B AN 15 SR 205 A5 o B2 B AT TRl B A P . LU AR LR 25 5 O AN b SR A 45 R 12 4
JRCEEA T AN 2 D TR 2 A o) 88 8 AT AR 4 A 12 R R ) i o DX O3 AN [ ) v R i SR R B Al X 45
R BR BTG SRALT DL o 2 B TR Ak 331, SR TR i v A SRRV 2 L B4 S AR
TR R 25 FEAS I . C7 0 i AR AN R G A I 3 6 20 5 A 32 N A B R i A
TR RS AR TETE R — D7 S SR 4 A L R R AR AR AR . BRAR 0t .k Bk R RUR R <F
20 ) AR A0 T SR AR BT T 3 X 25 S T LSRR A X 32 U I T — T -t A LML S
LA T LI g e, £ 8

(Z)RERP

PR T 20 2L 40 AF AR B9 F A £ 0 U R Rl A BIL OG5 Rk BT DLOR 9 A £
JEE i B B P A 2 JEUDR A A A RE L C 00 BN O R R VR R R A A 3 RO BT s A 2
H 45 WIAEAR 22 2 01 v Can A e 32 400 N R G 6 48 ) 6 5 T2 RlIE AL G A & Bk E i
AR A ML SOE R 5wl ik 8™, B oh . ml ik Lo B B AN vk 20 A 3 2 A 4t &
TR R A TR 9% . B O Tk SR X Se B L 1 BR T A RN D kTR IR R
It S 2 25 A A A1 SRR BE , C10)

TEAR SO S 3 b A AR AP BEARAF R R, 2 BTl mRALC A BRI AR BB A
R, B QSR Bk o AN AT A AN U5 TR 0 ARk ) 52 32k I (5 ] LRI A >4 45 0] A AR D D) )
P52 GUNIR I T 52 2 ANTE R 4+ JH IR 32k e 199 24 DR O A o o I S e Y o Rt it A o ke
. R Z IR T AN RN 25 AR HRER T 40 AR A AR R 3 SR A 9k B ) Bk 32 U 1) H
AR AR B 25 1, A B 3 5 1 0 SR I SO PR ) 3 9 1 0 A R D TR 4 AT o BE Y
P N ARORAE PR IS AE . FLUC, B ARSI S IR 25 A5 1) B2 1) A 3 45 A0 R W1 R B 38 SR A & 3K
3 FRE AL SCRF T AE — E R BE 38 (R R sl T S AR L B S T 4
LTI ROR . B AR 45 A 9 E AR B il B 0 52 2% AR 1F 2 S8 0 b ik et A i 5
2B A RE AR T R AT ARG ARG AT X Tk S BRI S I DD 4 A o BE A
TE SO AN BRI AR IR B 9 A . P, RIRE DRI IR A Ji] 42

(Z)HEHRPU

M 20 HHE28 50 AFARTTAG , “FH 28 OR3P UL 7 28 Wi A 1 w3 0 R Bk A e R 1k LI 4
R E B 22 Bl . % UL SEA ST IR L BRAR 25 0 8 B TR R R S 20 A AT O L 6 A U T

73 Vgl. Heck, Die Ausdehnung des § 817 S. 2 auf alle Bereicherungsanspriiche, AcP 124 (1925), 1, 57.

(81 Vgl. Honsell » Die Riickabwicklung sittenwidriger oder verbotener Geschafte, 1974, S, 58 f.
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(113 Vgl nur BGH NJW 1953, 1020 (1021); BGH NJW 1962, 955 (958); Wiirdinger, Uber
Radarwarngerite und die Zukunft des Europidischen Privatrechts, JuS 2012, 234, 238.

(121 Vgl. Raiser » Anmerkung zu BGH, Urteil vom 14.6.1951, JZ 1951, 718, 719.

(133 Vgl. BGH NJW 2002, 2117.

(143 Vgl. Dauner, Der Kondiktionsausschluss gemaB3 § 817 Satz 2 BGB, JZ 1980, 495, 499.

(153 Vgl. Schwab, in: Minchener Kommentar BGB, Band 5, 6. Aufl., 2013, § 817, Rn. 9.
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(213 Vgl. Stadler, in: Jauernig Kommentar BGB, 15. Aufl., 2014, § 812, Rn. 3.

(2213 Vgl. BGH NJW 1953, 58; BGH NJW 1996, 921 (922).

(23) Vgl. Canaris s Anmerkung zu BGH, Urteil vom 7.1.1971, JZ 1971, 560, 561.

(243 Vgl. Kéhler , Vertragliche Unterlassungspflichten, AcP 90 (1990), 496, 500 ff. X FLLA/EN T
I G5 A AT S WA SR (G R ) J ot R A AL 2018 4E R, BT 159 BAF

(250 ZULEA T b ROE RS B8 ) BT 45 BN AR AT 1935 4R KR, 0T 110,

(26) Vgl. Wendehorst , in: Beck’scher Online—Kommentar BGB, Stand 1.2.2015, § 812, Rn. 41, 43
m.w.N.

271 Vgl. BGH NJW—RR 1994, 291 (293); BGH NJW 1995, 1152 (1153).

€283 Vgl. Schulze, in: Handkommentar BGB, 8. Aufl., 2014, § 817, Rn. 7.

€293 Vgl. BGH NJW 1956, 177.

0303 Vgl. BGH NJW 1995, 1152 (1153).

313 Vgl. BGH WM 1957, 1190 (1191).

£32) Vgl. BGH NJW 1959, 143 (144).
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Abstract:In civil law. the rule of payment of unlawful cause is aimed at preventing unlawful payment
generally. Unlawful payment requires payer’s conscious, intentional and binding payment to the recipi-
ent, out of unlawful cause which is realized by the payer. The rule of payment of unlawful cause makes
payer unable to request recipient to return the property on unjust enrichment or proprietorship ground,
but does not exclude the payer the claim for damage compensation on tort ground. If the unlawful cause
can only be attributed to the recipient, or if exclusion of the right to demand the return of the property is
against the purpose of rule, the rule of payment of unlawful cause should be construed limitedly accord-
ingly. When considering the relationship between payment of unlawful cause and the crime of embezzle-
ment, payment of unlawful cause and trust of unlawful cause should be distinguished, and whether the
person constitutes illegal occupation should be determined by enjoyment of the civil rights. Misappropri-
ation of property acquired by trust of unlawful cause constitutes the crime of embezzlement, while misap-
propriation of property acquired by payment of unlawful cause generally does not, except only in payment
of usufructuary right of unlawful cause and other occasions which the rule of payment of unlawful cause
should be construed limitedly for the purpose of the rule, there is still room for crime of embezzlement.
When it comes to embezzlement of currency and the stolen property, the constitution of embezzlement

should also be judged according to relevant civil laws.

Key Words: Payment of Unlawful Cause; Trust of Unlawful Cause;Crime of Embezzlement;Property

Owned by Others;Illegal Occuaption
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