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L A5 i DURE T AR 4TI ) S A WA i 2 A AL TS e o Sk A 45 20 BT L o A i R AR B e R B R — 3K
P H A A5 T AN B A A g V2 T B 3, AR SCIA T LU B DU A 2 ks B R Y
SE AV ] A7 3] S ELRIT IR R T R A ) ) RA 1k 03 A S kRN 8% gt DA A A R S R A £
TE R 2 BOE RS b AW A 73 B #8 07 BBOEC L 3] J 0] o [ 69 X 25 4 DA AR B =4 S0 5 i
UK A IE 2 YA T 25 D[R] T LA A AR A i 23 BT

X — AR WK AT SCZ A R IT 2 — 000 K5 1 Yo MBS ILAME & AT+ a3 2220 A HL 491 D
T MR 5 05 32 2 BB A5 5K L X FE A9 S D00 A Bk 2 R 7 S L0 A0 R . BRI 0 X BOR B
N 22 U 2 v B AR WL 25 53 W7 D7 5 A TR LA o 0 32 2 R AR SCAE B L 5] D] el )
ARSI B = BT 1 L ] U A A IR LB R AN D7 VR B L X — R O TR K A
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C13 DU DN /B B st L) 4l 1 2 B o W A, o 2 T i O 5 A2 A AR . AL A SR DL TR C60 L 55 58
T 2 T L MLHTE C7 50 95 B0 128 1 (IR S B AU (2)) ST AR A 7] 2007 4R R 56 122 —137 515 Ah-
aron Barak, Proportionality, New York: Cambridge University Press, 2012, pp.245—370;Francisco J. Ur-
bina, A Critique of Proportionality and Balancing , New York: Cambridge University Press, 2017, p.49.%
A BBl AR Fe R AR B ST FE Y IE P 48 S DUBR RO ILAT I (20, 56 283 T B A AT 08T,
%5 47 15 Robert Alexy, “Proportionality and Rationality”, in Vicki C. Jackson & Mark Tushnet (eds.) . Pro-
portionality : New Frontiers, New Challenges, New York: Cambridge University Press, 2017, p.14.i8 4 H.
W B b » B AR IO B B i AS 2 b B8 = AR R 5242 3 S8 AU R 7 — 20, see Frank 1. Michelman, “Proportion-
ality Outside the Courts with Special Reference to Popular and Political Constitutionalism”, in Vicki C. Jack-
son & Mark Tushnet (eds.), Proportionality: New Frontiers, New Challenges, New York: Cambridge U-
niversity Press, 2017, p.32.

(4] fESESCHE L, Michelman W45 i, proportionality 3 A~ & 9 5 X5 — R 81 & 1k A7 AR 4
& FR M (E A 32 G N 55 52 (workability) . XF FR (reciprocity) 24 i (fairness) . {5 (tolerance) . P # (reasonabili-
ty) . See Michelman, ibid., at 35.
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(173 See Alexy. supranote 13, p.16;Mark Tushnet, “Making Easy Cases Harder”, in Vicki C. Jackson
&. Mark Tushnet (eds.) s Proportionality: New Frontiers, New Challenges, New York: Cambridge Univer-
sity Press, 2017, p.306.

(18] See Alexy. supranote 13, p.16.

(190 See Omri Ben— Shahar &. Carl E. Schneider, More Than You Wanted To Know: The Failure Of
Mandated Disclosure s, New Jersey: Princeton University Press, 2014,
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(223 [f) 3.4 92— 93 BT,

(23] Katharine Young, “Proportionality, Reasonableness, and Economic and Social Rights”, in Vicki C. Jack-
son & Mark Tushnet (eds.), Proportionality : New Frontiers, New Challenges » New York: Cambridge University
Press, 2017, p.253.
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(297 See Matthew D. Adler & Eric A. Posner, New Foundations of Cost — Bene fit Analysis, Cam-
bridge: Harvard University Press, 2006.
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(313 Sece Louis Kaplow &. Steven Shavell, Fairness versus Welfare, Cambridge: Harvard University
Press, 2002, p.18.

(32)  See generally John Bronsteen, Christopher Buccafusco &. Jonathan S. Masur, Happiness and the
Law, Chicago: University of Chicago Press, 2012.

(33)  m ARG A A e AR B S0 SR R AR T ) R B Xy R R
BRI, (HAEER IR (cardinal) A8 SR BE 9 TF 5% %t 42 T 7 1 T U0 0 2 /BB B LB B BB . JF X
55 AR L IE 09 Alexy AUHH 7 8 L 20 I Y AR

(34)  See Stephen Holmes &. Cass R. Sunstein, The Cost of Rights: Why Liberty Depends on Tazes
New York: W.W.Norton & Company, 2000, p.126; Cass R. Sunstein, Valuing Life : Humanizing The Reg-
ulatory State s Chicago: University of Chicago Press, 2014.
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Abstract: The Proportionality Principle is widely used in reviewing theconstitutionality of public law
in many countries, so much so that in China many scholars have championed the use of the Proportionali-
ty Principle in private law. Nonetheless, is the Proportionality Principle really a serviceable tool in deci-
sion—making? Using economic analysis of law, this article argues that while the Proportionality Principle
can be used to limit the reviewing power by courts, in other contexts, such as legislative or administra-
tive policy— making and courts’ resolving private disputes, the Proportionality Principle is inferior to the
cost— benefit analysis, as the latter takes into account relevant costs and benefits more comprehensively.
Relying on the Proportionality Principle will often lead to adopting erroneous policies. In addition to criti-
cizing the supporting arguments for the Proportionality Principle found in the top law journals, this arti-
cle also demonstrates why even Robert Alexy’s theorizing attempts cannot save the Proportionality Prin-
ciple. The suitability test as nothing but Pareto optimality leads to absurd results: either no law can pass
this test or all laws can. The weight formula accounts for two competing principles but may not be useful

where it is two alternative policy measures that are to be compared with each other.

Key Words: Cost— benefit Analysis; Cost — effectiveness Analysis; Proportionality Theory by Robert

Alexy; Weight Formula;Pareto Optimality; Kaldor— Hicks Efficiency
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