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{23 Seee.g. . Lorne Carmichael and Bentley W. Macleod., “Caring About Sunk Costs: A Behavioral
Solution to Holdup Problems with Small Stakes,” Jowrnal of Law , Economics, and Organization, Vol. 19,
No. 1, 2003, pp. 106-118; Joseph Farrell, John Hayes, Carl Shapiro and Theresa Sullivan, “Standard Set-
ting, Patents, and Hold-Up.” Antitrust Law Journal, Vol. 74, No. 3, 2007. pp. 608-610.

{33 Seee.g., Sean M. Collins and R. Mark Isaac, “Holdout: Existence, Information, and Contingent
Contracting.” Journal of Law and Economics, Vol. 55, No. 4, 2012, p. 794; Peter Camesasca, Gregor
Langus, Damien Neven and Pat Treacy, “Injunctions for Standard-Essential Patents: Justice Is Not Blind,”
Journal of Com petition Law and Economics, Vol. 9, No. 2, 2013, p. 285.

{43 Seee.g..» Mark A. Lemley and Carl Shapiro, “A Simple Approach to Setting Reasonable Royalties
for Standard-Essential Patents,” Berkeley Technology Law Journal, Vol. 28, No. 2, 2013, p. 1135;Z4;,
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{53 See e. g., Daniel G. Swanson and William J. Baumol, “Reasonable and Nondiscriminatory
(RAND) Royalties, Standards Selection, and Control of Market Power,” Antitrust Law Journal, Vol. 73,
No. 1, 2005, p. 51; Nathaniel C. Love, “Nominal Reasonable Royalties for Patent Infringement,” Universi-
ty of Chicago Law Review, Vol. 75, No. 4, 2008, p. 1749; Lemley and Shapiro, ibid.

{63 Seee.g., Suzanne Michel, “Bargaining for RAND Royalties in the Shadow of Patent Remedies
Law,” Antitrust Law Journal , Vol. 77, No. 3, 2011, p. 889; Jorge L. Contreras, Thomas F. Cotter, Sang
Jo Jong, Brian J. Love, Nicolas Petit, Peter Picht, Norman V. Siebrasse, Rafal Sikorski, Masabumi Suzuki
and Jacques de Werra, “The Effect of FRAND Commitments on Patent Remedies,” in C. Bradford Biddle
(ed. ), Patent Remedies and Com plex Products, New York: Cambridge University Press, 2019, p. 162.
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(83 See Unwired Planet International Ltd. v. Huawei Technologies Co. Ltd., Huawei Technologies
(UK) Co. Ltd., [2017] EWHC 711 (Pat)., 121

(93 See TCL Communications Crop. v. Ericsson Crop. , 2017 U.S. 6611,635 (C. D. Cal. 2017).

(10 Z BRI h P A RIEBE(2016) 8 03 BA) 816 5 B F 1P A3 5 TRYITT p A B % B (2016) - 03
R 840 S REFRS,

(113 See Georgia-Pacific Corp. v. U.S. Plywood Corp. , 318 F. Supp. 1116, 1120 (S. D. N. Y. 1970).

(123 See Contreras et al. , supra note 6.

[13) See e. g. , David O. Taylor, “Using Reasonable Royalties to Value Patented Technology,” Georgia
Law Review, Vol. 49, No. 1, 2014, p. 79; Michael Risch, “(Un)reasonable Royalties,” Boston University
Law Review, Vol. 98, No. 1, 2018, p. 187.

(143 35 [ BE 5 70 vk e 76 AR 2 B 0 A BE A 2 XUy 6 ST Wb i A B L DR 58 4 T i 5 A TR I T A
M FA{5 B . See Norman V. Siebrasse and Thomas F. Cotter, “A New Framework for Determining Reasona-
ble Royalties in Patent Litigation,” Florida Law Review, Vol. 68, No. 4, 2016, p. 929.
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(153 See e. g. » Taylor. supra note 13; Edward F. Sherry and David J. Teece. “Royalties, Evolving Pa-
tent Rights, and the Value of Innovation,” Research Policy. Vol. 33, No. 2. 2004, p. 171.

[16) See e. g. s In re Innovatio IP Ventures, LLC Patent Litigation, No. 1: 11-cv-09308, 2013 WL
5593609 ( N. D. Ill. Sep. 17, 2013), at 8; Samsung Elecs. Co. v. Apple Japan LLC (IP High Ct. 2014)
para. 132-138 (Japan); Unwired Planet v. Huawei, supra note 8.

(173 See e. g. » Rude v. Westcott, 130 U. S. 152, 164-165 (1889); Fulta Elec. Machinery Co. v. Wa-
tanabe Kikai Kogyo K. K. (IP High Ct. 2015) (Japan).

(183 See Lucent Techs. , Inc. v. Gateway, Inc., 580 F.3d 1301, 1332 (Fed. Cir. 2009).

(191 See Daniel G. Swanson and William J. Baumol, “Reasonable and Nondiscriminatory (RAND)
Royalties, Standards Selection, and Control of Market Power,” Antitrust Law Journal, Vol. 73, No. 1,
2005, pp. 51-56.

(201 See Lemley and Shapiro. supra note 4.

(213 See Layne-Farrar, A. Jorge Padilla and Richard Schmalensee, “Pricing Patents for Licensing in
Standard-Setting Organizations: Making Sense of FRAND Commitments,” Antitrust Law Journal, Vol. 74,
No. 3, 2007, p. 671.
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(28] See e.g., Farrell et al. , supra note 2, pp. 603-604; Norman Siebrasse and Thomas F. Cotter,
“The Value of the Standard,” Minnesota Law Review, Vol. 101, No. 3, 2017, p. 11703 Thomas F. Cotter,
“Patent Holdup, Patent Remedies. and Antitrust Responses.” Journal of Corporation Law. Vol. 34,
No. 4, 2009, p. 117.

293 See e. g. . Robert H. Frank and Ben Bernanke, Principles of Microeconomics, New York:
McGraw-Hill, 2006, p. 10; N. Gregory Mankiw, Principles of Microeconomics, Ohio Mason: Thomson
South-Western, 2004, p. 297.

(303 See Daniel Friedman, Kai Pommerenke, Rajan Lukose, Garrett Milam and Bernardo Huberman,
“Searching for the Sunk Cost Fallacy,” Experimental Economics, Vol. 10, No. 1, 2007, p. 79; Chandra
Kanodia, Robert Bushman and John Dickhaut. “Escalation Errors and the Sunk Cost Effect: An Explanation
Based on Reputation and Information Asymmetries,” Journal of Accounting Research, Vol. 27, No. 1,
1989, p. 59; Lorne Carmichael and Bentley W. Macleod, “Caring About Sunk Costs: A Behavioral Solution
to Holdup Problems With Small Stakes,” Journal of Law, Economics and Organization, Vol. 19, No. 1,
2003, p. 106.

(313 See e. g.» Alexander Galetovic and Stephen Haber, “The Fallacies of Patent Holdup Theory,”
Journal of Com petition Law and Economics, Vol. 13, No. 1, 2017, p. 1; Carl Shapiro. “Navigating the
Patent Thicket: Cross Licenses, Patent Pools, and Standard Setting,” in Adam B. Jaffe, Josh Lerner and
Scott Stern (eds. ), Innovation Policy and the Economy, Cambridge: MIT Press, 2001, pp. 120-121.

(321 Fiona Scott Morton and Carl Shapiro, “Patent Assertions: Are We Any Closer to Aligning Reward
to Contribution?” in Josh Lerner and Scott Stern (eds. ), Innovation Policy and the Economy , Chicago: Uni-
versity of Chicago Press, 2016, p. 124.

(33) See eBay Inc. v. MercExchange, L.L.C., 126 S. Ct. 1837, 1842 (concurring., 2006).
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Abstract: Technical standardization plays a crucial role in driving industrial upgrading and enhancing
market competitiveness, making it a key driver of national economic development. As industries increas-
ingly rely on technical standards, the rapid growth of standard essential patents (SEPs), a critical out-
come of technological innovation, has accelerated industrial development and the widespread application
of technologies. However, this rapid growth has also stimulated complex challenges, particularly regard-
ing pricing in licensing negotiations, which has become a central point of disputes and led to transaction
deadlocks. Within the current judicial framework, this issue is difficult to be resolved effectively, resul-
ting in market failures and market efficiency reduction. The key to addressing this challenge lies in deter-
mining reasonable licensing rates. However, rate determination is not merely a matter of price calcula-
tion. It more involves a dynamic relationship between market behavior and judicial intervention. There-
fore, reasonable licensing rates require not only precise case-by-case evaluations but also a macro-level
consideration of the interplay between market dynamics and judicial decisions. Adopting this dynamic an-
alytical approach could enable more accurate rate determinations, thus effectively addresses those chal-

lenges in SEP licensing transactions.

Key Words: Market Failure; Dynamic Analysis; Judicial Intervention; Hold-up
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