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(10 Jonathan Harris QC &. Lord Collins of Mapesbury (gen. eds.), Dicey, Morris and Collins on the
Conflict of Laws, London: Sweet & Maxwell, 2012, para. 1—001. “By a ‘foreign element’ is meant simply
a contact with some system if law other than English law.”
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B A 1 ) RS B s 37 VA 3k B B TE R LT L R R Y i R LA S AT AL G A i
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(193 Jerome A. Cohen. “Time to Fix China’s Arbitration”, Far Eastern Economic Review ., Vol.168,
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BN E bR eSS LAY . 0280305 2, & D7 S 8 AT DU A PR 3 A E S
— DL R A I AR B E [ B Ak (0 A A L R A 2 B AR OGS 4 . I LR I A K By
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B = H A AR T sk S R IR 55 T 3 1 I O X [ PR bR A A 2R

N DA R RE A A8 AR 08 1k S80R i  hy 451, 3#E— 20 6 WA A AR TC v A1 1R 3R 4 80K — )

(213 UNCITRAL Model Law on International Commercial Arbitration 1985, with amendments as a-
dopted in 2006.

(221 United Nations Commission on International Trade Law, Status: UNCITRAL Model Law on In-
ternational Commercial Arbitration (1985), with amendments as adopted in 2006, 2017 ,http://www.uncitral.
org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status. html, fix J5 V5[0l H #:2018 £ 5 A 7
H.

(231 Gu Weixia, Arbitration in China : Regulation of Arbitration Agreements and Practical Issues ,
Hong Kong: Thomson Reuters, 2012, para.2.017.

(243 2 WLAMBUE < o0 i [ R vl P 33D (K 7R A B BAT 7 s PR TR VA8 W05 8 BT 98 2 g 2= 4k 92016
A 3 L5 135 DL,

(253 The Japan Commercial Arbitration Association, New Arbitration Law Enacted in Japan, 2004 A-
pril, https://www.jcaa.or.jp/e/arbitration/docs/news17.pdf, &5 HW . 201845 A 7 H .,

(260 s CARR AR ) R 609 F) .
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FYI VLRI ) A WA WA 158 10 i 57 1 B I 3 o S 8 A, T 1994 AR5 A 1 [ B A
B IE 2 WM T ORIEEE By e ik 2 5, IO HE 707 g (= B A i & g . (HE — 2 E K4
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WA Z A — 07 235 A 38 b e BT N3 22 A 32 AR 38 B Ay 1 B A 4, i i RO PTSE . f T
SR 7 T3 T o A3 72 ) vl 18 T o A 8 1 31 R R T I o s A 3B s S 0 ) B A 1 TR B i R
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(27) International Arbitration Act (Cap. 143A, 2002 Rev. Ed.).

(281 Arbitration Act (Cap. 10, 1985 Rev. Ed.).

[29) Arbitration (International Investment Disputes) Act (Cap. 11, 1985 Rev. Ed.).

£30) Arbitration Act (Cap. 10, 2002 Rev. Ed.).

(313 Chan Leng Sun, “Chapter 7 Making Arbitration Work in Singapore”, The Developing World of
Arbitration : A Com parative Study of Arbitration Reform in the Asia Pacific s edited by Anselmo Reyes and
Gu Weixia, Oxford: Hart Publishing, 2018, pp.143—161.
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(33) See Chan Leng Sun, supra note 42, pp.129.

(341 Art. 5(1) of International Arbitration Act (Cap. 143A): “This Part and the Model Law shall not
apply to an arbitration which is not an international arbitration unless the parties agree in writing that this Part
or the Model Law shall apply to that arbitration.”
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Abstract: With the deepening of China’s reform and opening up, cases where Chinese domestic dis-
putes without foreign-related elements submitting for arbitration outside Mainland China have been emer-
ging. On the theoretical side. the mainstream academic viewpoint in the field, i.e.. the identification test
on basis of three essentials of the civil legal relationship, has drawbacks of over-simplicity and rigidity.
On the regulatory side, a catch-all clause (back-up provision) is recently added. indicating that the legis-
lators have foreseen atypical types of foreign-related cases. China’s current regulatory framework does not
explicitly prohibit disputes without foreign-related elements from arbitrating outside Mainland China.
However, past judicial interpretations and policies tend to negate the validity of such arbitration agree-
ments. After a systematic study of recent judicial cases where arbitration agreements without foreign-re-
lated elements provided for arbitration outside Mainland China, the paper reveals the past-decade juris-

prudential development in China and its critical change these years.

Key Words: Foreign-related Elements;Identification; Arbitration Outside Mainland China
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